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BACKGROUND

The plonning proposol seeks to implement two Notices of Motion (dofed 10

Februory 2015) by omending the Port Stephens Locol Environmentol Plon 2013
by odding exempi development provisions for certoin woter storoge focilities
ond boundory reolignments ond omending Porl 4 by odding excepiions to
minimum lot sizes for boundory odjustments.

Woter Storoge Focilities

Under the provisions of the Pori Stephens Locol Environmenlol Plon 2013
(PSLEP 2013) o form dom is not currently considered os exempt development
ond os such requires o development opplicoiion to be lodged with Council.
The plonning proposol seeks to remove the need for o developmenl
opplicoiion to be lodged with Council for smoll doms by specifying this closs
of development os exempt, subject lo meeting the criterio.

It is importont to note thot the construction of form doms moy trigger other
requirements for development opprovol or licences seporote to its

development clossificotion. ln this regord, there ore o number of provisions
reloted to woter licensing requirements os outlined in the NSW Form Doms
Policy. As such, lhe proposed omendmeni to the PSLEP 2013 hos been
drofted to reflect lhe need lo odhere to the NSW Form Doms Policy.

ln oddition, the PSLEP 2013 requires development consent for cerfoin ground
disturbonce ociivities within oreos of the LGA mopped os Acid Sulfote Soils
(ASS). This con be oddressed in the plonning proposol through specifying
exclusion from Closs I to 4 ASS ond reflecting the specific deplh restriclions for
lond mopped os Closs 5 ASS.

The plonning proposol would result in those rurol londowners in the north ond
western portions of the Locol Government Areo not being required to submit
o development opplicotion for the construction of certoin form doms subject
lo meeting lhe crìterio. The potentiol oreo of opplicotion of this plonning
proposol is shown on ATTACHMENT 1.
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Boundory Reolignments

Boundory reolignments ore not currently o permissible form of development
under the Porl Stephens Locol Environmentol Plon 20.l3 (PSLEP 2013). Rother,
boundory reolignments ore permitted under the Stole policy - SEPP (Exempt
ond Complying Codes) 2008. The Stote policy permits boundory reolignments
wilhoul the requirement for goining o development consent, however only
when o number of conditions con be met.

Chonges to the Siote policy over time hos seen o continued restriction on the
scenorios where boundory reolignments con be corried out, to the extent
thot proposols once considered to be stroight-forword developments ore no
longer permissible.

The resirictions imposed on boundory olignments results in improcticol
development outcomes in mony instonces, where boundories on lhe mop do
not reloie to topogrophicol or physicol feolures of the lond. Consequently,
public confidence in the plonning process con be negotively impocted.

ln odditionol to ollowing certoin boundory reolignments to occur without
consenl, the plonning proposol olso seeks to oddress those boundory
reolignments thot do not meet the minimum lot size os shown on the Lot Size

Mop, ollowing o merits bosed ossessment to be corried oul vio o
development opplicoiion.

PIANNING PROPOSAT - Woler storoge focilities ond boundory reolignmenïs

Locql Governmenl oreo: Port Stephens Council

Address: The Plonning Proposol opplies to lond within certoin zones in the Port
Stephens Locol Government Areo.

PART I - Objeclive of lhe proposed locol Environmentol Plon Amendmenl

The objectives of lhe plonning proposol ore

lo ollow certoin Woter Storoge Focilities to be built without
development consent within certoin lond in the Port Stephens LGA;
to ollow certoin boundory reolignments lo occur without
development consent; ond
provide Council with on option to consider opplicotions for boundory
reolignments thot do not meet the minimum lol size.

PART 2 - Explonotion of lhe provisions lo be included in proposed tEP

The plonning proposol oims to omend the Port Slephens Locol Environmentol
Plon 20,ì3 os follows:

a

a

a
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Woler Sloroge Focilities

o) Must only be constructed on lond zoned RUI Primory Production or RU2

Rurol Londscope;

b) Must be less thon I Megolitre if the subdivision wos opproved before I

Jonuory 1999 with horvestoble woter rights or be built on minor streoms
thoi copture o moximum of l0 per cent of the properfy's overoge
regionol roinfoll run-off;

c) Must not be on lond mopped os Closs 1, 2,3 or 4 on the Acid Sulfote
Soils Mop;

d) Moximum depth of 5 metres Austrolion Height Dotum when within
500m of odjoceni Closs 1 ,2,3 or 4 Acid Sulfote Soil Lond ond by which
the woter toble is likely to be lowered below I metre Austrolion Height
Dotum on odjoceni Closs 1 ,2, 3 or 4 lond;

e) Minimum dislonce from ony property boundory - l0m;

f) Must not contoin o spillwoy more thon lm in heighl;

g) Must not involve works
wotercourse.

within 40m of the bonks of o nomed

Nole: Form doms must comply with lhe NSW Form Doms Policy (Horvesloble
Doms Policy), o copy of which con be obtoined from the NSW Office of
Woter or relevont Stote Government Authority

Reolignmenl of Boundqries

The Reolignment of Boundories pursuont to this Clouse:

o) must be of minimol environmenlol impoct, ond

b) connot be conied out in criticol hobitot of on endongered species,
populotion or ecologicol community (identified under the Threotened
Species Conservotion Act ,l995 

or the Fisheries Monogement AcI 1994),
ond

c) connot be corried oul in o wilderness oreo (identified under lhe
Wilderness Act l98Z), ond

d) connot be corried on lond on which o heritoge item or droft heritoge
item is situoted.

This Clouse opplies lo lond in Zones

RUI Primory Production,
RU2 Rurol Londscope,
RU3 Forestry,
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iv. RU4 Primory Production Smoll Lots,
v. RUó Tronsition,
vi. R5 Lorge Lot Residentiol,
vii. E2EnvironmentolConservotion,
viii. E3 Environmentol Monogement or
ix. E4 Environmentol Living.

The subdivision of lond, for the purpose only of ony one or more of the
following, is exempt development specified for this clouse:

o) widening o public rood,

b) o reolignment of boundories:
i. lhot will not creote oddifionol lots or the opportunity for

odditionol dwellings, ond
ii. thot will not creoie o resullont lot thot is more fhon l5%

differenl in oreo to of leost one pre-exÌsÌing lot
iii. thot will not result in one or more lots thot ore smoller thon

the minimum size specified in on environmentol plonning
instrument in relotion to the lond concerned (unless the
originol lot or lots ore olreody smoller thon the minimum size),
ond

iv. thot will not odversely offect the provision of existing services
on o lot, ond thot will nol resull in ony increosed bush fire risk

to existing buildings,
c) rectifying on encroochment on o lot,

d) creoting o publìc reserve,

e) excising from o lot lond thot is, or is intended to be, used for public
purposes, including droinoge purposes, rurol fire brigode or other
emergency service purposes or public toilets.

Adding fo Port 4 Principol Development Stondords

Exceplions to minimum subdivision lol size for lol boundory odjuslments in
certoin Rurql, Residenliql qnd Environmenlol Zones.

The objective of lhis clouse is to focilitote boundory odjustmenls between lots
if one or more resultont lots do not meet the minimum lol size shown on the
Lot Size Mop in relotion to thot lond ond the objectives of the relevont zone
con be ochieved.

l) This clouse opplies to lond in the following zones:

i. RUI Primory Production,
i¡. RU2 Rurol Londscope,
iii. RU3 Forestry,
iv. RU4 Primory Production Smoll Lots,
v. RUó Tronsition,
vi. R5 Lorge Lot Residentiol,
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vil.
viii.

ix.

E2 Environmentol Conservotion,
E3 Environmentol Monogement or
E4 Environmentol Living.

2) Despite clouse 4.1, development consent moy be gronted to
subdivide lond by odjusting lhe boundory between odjoining lots if
one or more resultont lols do not meet ihe minimum lot size shown on
the Lot Size Mop in relotion to thot lond, ond the consent outhoriiy is

sotisfied thot:

o) the subdivision will nol creote odditionol lots or the opportunity for
odditionol dwellings, ond

b) the number of dwellings or opportunities for dwellings on eoch lot
ofter subdivision will be lhe some os before the subdivision, ond

c) the potentiol for lond use conflict will noi be increosed os o result of
the subdivision, ond

d) if the lond is in o rurol zone, the ogriculiurol viobility of the lond will
not be odversely offected os o result of the subdivision.

PART 3 - Justificotion for lhe Plonning Proposol

SECTION A - Need for lhe Plonning Proposol

l. /s fhe plonning proposo/ o resu/f of ony sfrofegic sludy or report?

The plonning proposol is the result of two Notices of Molion lo Council on 10

Februory 2015, in which Council resolved lo immediotely prepore The
plonning proposol.

A copy of the Notices con be found of Atlochmenl 1 ond Atlqchment 2

2. ls the plonning proposo/ fhe besf meons of ochieving fhe obiecfives or
inlended oulcomes, or is fhere o better woy?

The Plonning Proposol is the only meons of ochieving the desired outcome, os
on omendment to the Port Stephens Locol Environmentol Plon is required.

SECTION B - Relolionship to Shotegic Plonning Fromework

3. /s fhe plonning proposo/ consisfenl with the obiecfives ond octions
contoined withtn lhe opplicoble regionol or sub-regionolstrof egy?

The Plonning Proposol will potentiolly reduce the number of development
opplicotions being considered by Council ond wìll enoble o merits bosed
ossessment for oppropriote boundory odjustments on rurol lond lhot do not
meet minimum lot size requirements. This will support ogriculiurol ond
environmentol outcomes, ond this is consistent with the Strotegy.
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4. ls the plonning proposol consisfenf with the locol Counci/'s Community
Sfrofegic Plon, or other locolsfrotegic plon?

Communitv Strotegic Plon
The proposol is consistent with Council's lntegroted Strotegic Plon (Port
Stephens 2022) os it will provide o procticol solution for the ossessment of
developmenl opplicotions, which will ossist in ochieving the performonce
meosures outlined in Strotegic Direction 3J 'Provide developmenl ond
building ossessmeni ond complionce services'.

Port Stephens Plonning Strotegy
Council's Port Stephens Plonning Strotegy recognises the importonce of rurol
lond in ihe LGA. lt seeks to ensure ihot current ond future ogriculture is not
compromised by the frogmentotion of rurol lond. The PSPS olso recognises the
significonce of environmentolly sensitive lond within the LGA. The plonning
proposol will not compromise the integriiy of rurol or environmeniol lond in ihe
LGA os it provides slrict porometers for the proposed exempt development
ond considerotion of subdivision below the minimum lot size.

5. /s fhe plonntng proposol consisfent with opplicoble stofe environmentol
plonning policies?

There ore no exisling or droft Stote Environmentol Plonning Policies thot
prohibit or restrict the proposed omendmenis os outlined in this plonning
proposol. However, further discussion on SEPP l4 - Coostol Weilonds should
be undertoken. An ossessment of relevont Stote Environmenlol Plonning
Policies ogoinst the plonning proposol is provided below.

Toble A: Relevqnt Stote Environmentol Plonning Policies

SEPP Relevonce Consistency ond
lmplicolions

SEPP 14 - Coostol
Wellonds

This SEPP ploces restrictions on
development on lond to which
the plon opplies ond seeks to
ensure thot the coostol
wetlonds ore preserved ond
protected in the
environmentol ond economic
inlerests of the Stote.

The proposolincludes o
provision thot excludes
doms within 40m of o
nomed slreom from being
exempt. ln order to reduce
potentiol implicotions on
SEPP l4 wetlonds, the
omendment could include
the following:

g) Must not involve works
within 40m of the bonks
of o nomed wotercourse
or SEPP l4 Wetlond

Further consullotion with the
Deportment is required on
this direction.
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SEPP (Rurol
londs) 2008

The SEPP oims to focilitote
economic use ond
development of rurol londs,
reduce lond use conflicts ond
provides development
principles.

The plonning proposol
includes provision to ensure
thot exempt development
con only be undertoken
where it does not odversely
impoct on rurol lond or
o griculturol octivities.

SEPP (exempt ond
complying
development
codes) 2008

This Policy oims to provide
streomlined ossessment
processes for development by
identifying types of exempt
ond complying development
thoT hove minimol impoct.

The plonning proposol seeks
to odd exempt provisions lo
the LEP, which ore in
oddition to the SEPP. The
proposed provisions ensure
thot exempt development
would be of minimolimpoct

The plonning proposol
would result in the LEP being
inconsistent with Stote
Policy. Further consultotion
will be required with the
Deportment of Plonning on
this mofter.

6. /s fhe plonning proposo/ consisfenf with oppltcoble Minrsf eríol Direcfions?

The plonning proposol is consistenl with oll opplicoble Ministeriol Direclions
with the exception of Direction 4.3 Flood Prone Lond. An ossessment of the
Plonning Proposol ogoinst the relevont s.l I Z Directions is provided in the
following toble:

Ministeriol Direction Aim of Direction Consislency ond
lmolicolions

1.2 Rurol Zones The objective of this direction is

to protect the ogriculTurol
production volue of rurollond.

The reolignment of
boundories will only be
exempt where the lots
creoted ore not less thon
the minimum lot size ond do
nof creote on odditionol
dwelling entitlement.
Subdivision of lond below
the minimum lot size will only
be gronted where no
odditionol dwelling
entitlement is creoted, the
potentiolfor lond use
conflict will not be increosed
ond if the ogriculturol
viobility of the lond will not
be odversely offected.

It is considered thol the
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proposol is consistent with
this direction os it will not
odversely offect the
ogriculturol production
volue of the lond or creole
increosed density.

1.5 Rurol londs The objective of this direction is

to protect the ogriculturol
production volue of rurol ond
focilitote the orderly ond
economic development of
rurol londs for rurol ond reloted
purposes.

The plonning proposol
includes provisions to ensure
thot there is no increosed
dwelling density in rurol
zones.

2. ENVIRONMENT AND HERITAGE

2.1 Environmenlol
Protection
Zones

The objective of lhis direction is

to protect ond conserve
environ mento lly sensitive
oreos.

Development will only be
exempl where there is

minimol environmentol
impoct ond connot be
corried out in criticol hobitot
of on endongered species,
populotion or ecologicol
community or in o wilderness
oreo.

The plonning proposol is

consistenl with this direction

The objective of this direction is

to implement the principles in
the NSW Coostol Policy.

Development undertoken
through the proposed
provisions would be of
minimol significonce.

2.2 Coostol
Protection

The proposed exemptions
do noI opply to lond on
which on item of heritoge
significonce is locoted.

2.3 Heriloge
Conservotion

The objective of this direclion is

to conserve items, oreos,
objecls ond ploces of
environ mentol herito ge
significonce ond indigenous
heritoge significonce.

3. INFRASTRUCÏURE AND URBAN
3.1 Residentiol

Zones
Encouroge o voriely ond
choice of housing types to
provide for existing ond future
housing needs, moke efficient
use of existing infroslructure
ond services ond ensure thoï
new housing hos oppropriote
occess to infrostructure ond
services, ond minimise the
impoct of residentiol
development on the
environment ond resource
londs.

The proposed exemptions
do not opply to residentiol
lond.
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To ovoid ony impocts from
ocid sulfote soils, the
following provisions ore
proposed:

o) Must not be on lond
mopped os Closs 1,2,3
or 4 on lhe Acid Sulfote
Soils Mop;

b) Moximum depth of 5
mefres Austrolion Height
Dotum when within
500m of odjocent Closs
1, 2, 3 or 4 Acid Sulfote
Soil Lond ond by which
the woter toble is likely
to be lowered below I

metre Austrolion Height
Dolum on odjocent
Closs I ,2,3 or 4 lond;

The plonning proposol is

consistent with the direction

4.1 Acid Sulfole
Soils

The objective of this direction is

to ovoid significont odverse
environmentol impocts from
the use of lond thot hos o
probobility of contoining ocid
sulfote soils.

4.3 Flood Prone
[ond

The objectives of this direction
ore to ensure thot
development of flood prone
lond is consisteni with the NSW

Government's Flood Prone
Lond Policy ond the principles
of the Floodploin
Development Mo nuol 2005,
ond thot ihe provisions of on
LEP on flood prone lond ore
commensurote with flood
hozord ond include
considerotion of ihe potentiol
flood impocts both on ond off
the subject lond.

This Direction stotes thot o
plonning proposol must not
contoin provisions thot opply
to the flood plonning oreos
which: permit development
to be conied out withoul
development consent
except for the purposes
of ogriculture (not including
doms, droinoge conols,
levees, buildings or structures
in floodwoys or high hozord
oreos), roods or exempt
development.

The plonning proposolis not
consistent with this dírection
os it proposes to ollow
certoin woter storoge
focilities (doms) to be
exempt. Further consultotion
with the Deportment will be
required on this
inconsistency.

Boundory reolignment will
only be exempt if it will not
result in ony increosed bush
fire risk to exisling properly.

4.4 Plonning for
Bushfire
Proleclion

The objectives of this direction
ore 1o profect life, property
ond the environment from
bush fire hozords, by
discourooinq fhe
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estoblishment of incompotible
lond uses in bush fire prone
oreos, to encouroge sound
monogement of bush fire
prone oreos.

5. REGIONAT PTANN¡NG
5.1 lmplementolion

of Regionol
Strotegies

The objective of this direction is

lo give legol effect to the
vision, lond use strotegy,
policies, outcomes ond octions
contoined in regionol
slrotegies.

The plonning proposol will
supporl ogriculturol ond
environ mentol outcomes,
ond this is consistent wiïh the
Strotegy.

P MAKIN
ó.2 Reserving Lond

for Public
Purposes

The objectives of this direciion
ore to focilitote the provision of
public services ond focilities by
reserving lond for public
purposes, ond focilitote the
removol of reservotions of lond
for public purposes where the
lond is no longer required for
ocquisition.

The plonning proposol
includes o provision to ollow
boundory reolignmenl to be
exempt developmenl where
it widens o public rood or
creotes o public reserye.

The plonning proposol will
focilitote the provision of
public services ond focilities
by reserving lond for public
purposes.

SECTION C - Environmentol, Sociol ond Economic lmpoct

7. /s there any ltkelthood thot cificol hobifof or threotened species,
populaltons or eco/ogrcol communtfies, or their hobifots, willbe odverse/y
offecfed os o resu/f of the proposol?

No. The plonning proposol includes provisions thot minimise environmentol
impocts by not ollowing exempt development on environmentolly sensitive
lond.

8. Are there ony ofher likely environmentol effecfs os o resulf of the plonntng
proposo/ ond how ore lhey proposed fo be monoged?

No oddilionol environmentol effects ore onTicipoied os o result of this
omendment.

9. Hos the plonning proposo/ odequotely oddressed ony socio/ ond
economic effecfs?

The plonning proposol will hove minimol sociol or economic impocts
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SECTION D - Stote ond Commonweolth interesls

10. ls fhere odequofe public infrostructure for the plonntng proposol?

The omendment does not worront chonges to the delivery of public
infrostructure.

I L Whot ore lhe views of the Sfofe ond Commonweolth public oufhorifies
consu/fed in occordonce with the gotewoy deferminotion?

The Deporiment of Plonning's position on the plonning proposol will be
estoblished through lhe Gotewoy process. in porticulorly, the consistency
belween the proposed exempt development provisions ond Stote policy.

It is onticipqled thot consultotion will be undertoken with the Deporiment of
Primory lndustries (Agriculture) due to the polentiol implicotions reloling to the
proposed boundory reolignment provisions for rurol lond.

The Deportment of Primory lndustries (Office of Woter) will be consulted
regording the proposed exempt provisions for Woter Storoge Focilities os They
ore ihe licencing body for doms in NSW.

Pod 4 - Mopping

The plonning proposol does noi seek ony omendments to the Port Stephens
Locol Environmentol Plon 2013 mopping.

Port 5 - Community Consultolion

Community Consultotion will be underfoken in occordonce with The

Gotewoy Determ inofion.

Port 6 - Project Timeline

The project is expected to be completed within l2 months from Gotewoy
Determinotion. The following timetoble is proposed:

Tosk Descriplion Estimoled Timeline

I Gotewoy Determinotion Moy 2015

June 201 52 Completion of required technicol
informotion

July 20153 Government ogency consultotion

Publìc exhibition period Augusl - September 20154

5 ConsideroTion of submissions October 20.l5

Report to Council December 2015

6 Submission to Deportmenl lo finolise
the LEP

December 2015

7 Porliomentory Counsel Jonuory 201 ó
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ATTACHMENT ONE

NOTICE OF MOTION - IO FEBRUARY 2OT5

PTANNING PROPOSAI TO AMEND THE LEP. EXEMPT DEVETOPMENÏ -
WATER STORAGE TACITITIES
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NOTICE OF MOTION
rïEM NO. r FltE NO: A2OO4-0217 &

PSC2009-0ó567

PTANNING PROPOSAT TO AMEND THE TEP - EXEMPÏ DEVETOPMENT -
WATER STORAGE FACITITIES

MAYOR BRUCE MACKENZIE

THAT COUNCIL:

ì ) Resolve lo immediotely prepore o Plonning Proposol lo omend lhe LEP to
include the following:

Add to Schedule 2 Exempt Development:

Woler Sloroge Focililies

o) Must only be construcled on lond zoned RUì Printory Production or RU2

Rurol Londscope;

b) Musl be less thon ì Megolitre if the subdivision wos opproved before ì

Jonuory ì 999 with horvestoble woler righls or be built on nrinor streoms
lhot copture o nroxinrum of l0 per cent of the property's overoge
regionol roinfoll run-off ;

c) Musl nol be on lond mopped os Closs 1,2,3 or 4 on lhe Acid Sulfote Soils

Mop;

d) Moximum depth of 5 nretres Austrolion Height Dotum when within 5o0nt of
odjocenl Closs I ,2,3 or 4 Acid Sulfote Soil Lond ond by which the woter
loble is likely to be lowered below I melre Austrolion Height Dolum on
odjocent Closs I ,2,3 or 4 lond;

e) Minimum distonce from ony property boundory - l0m;

f) Must not conloin o spillwoy more thon ì m in height;

S) Musl nol involve works wilhin 40m of the bonks of o nomed wolercourse.

Note: Form doms musl comply with the NSW Form Doms Policy (Horvestoble
Doms Policyl, o copy of which con be obtoined from lhe NSW Office of Woter
or relevont Slole Governmenl Authorily

PORT STEPHENS COUNCIT 126
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